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CHAPTER 1
Introduction

LEARNING OBJECTIVES:
1. Define the term evidence.

2. Explain who has the burden of proof in a criminal case.

3. Describe the role of the judge and jury in a criminal case.
4. Explain the roles of the prosecutor and defense attorney.
5. Specify the historical changes that have occurred in the way evidence is presented at trial.

6. Identify three sources of the law governing evidence.

7. Discuss the relationship between federal and state rules of evidence.

8. Describe what materials are used for legal research.

9. Look up a case if provided with the correct legal citation.

CHAPTER OUTLINE:
Feature Case: Jerry Sandusky
I. What Is Evidence?
Learning Objective 1: Define the term evidence.
A. Evidence Defined 
· Something (including testimony, documents, and tangible objects) that tends to prove or disprove the existence of an alleged fact. 
· The collective mass of things, especially testimony and exhibits, presented before the court in a given dispute.
II. Burden of Proof  

Learning Objective 2: Explain who has the burden of proof in a criminal case.
A. The prosecution has the burden of proof on every element of the crime
B. Beyond a Reasonable Doubt Defined:  Proof that precludes every reasonable hypothesis except that which the law requires for the case. In criminal cases, the accused’s guilt must be established “beyond a reasonable doubt,” which means that facts proven must, by virtue of their probative [tending to prove] force, establish guilt.
C. The defense has the burden of persuasion. It must persuade the jury that the prosecution has not met its burden of proof.
D. The defense has the burden of proof on affirmative defenses such as self-defense, duress, intoxication, entrapment, and insanity. 
III. Role of Judge and Jury 
Learning Objective 3: Describe the role of the judge and jury in a criminal case.
A. Judge Is Trier of Law
B. Judicial Discretion
· In many areas, judge has authority to decide issues that fall in the “gray area” of the law
C. Trier of Facts
· Jury is trier of facts
· If there is no jury, the judge is the trier of facts
· In Apprendi v. New Jersey, Supreme Court ruled that trier of facts must decide facts that are used for sentencing
IV. Role of the Prosecutor
Learning Objective 4: Explain the roles of the prosecutor and defense attorney.
A. Gatekeeper for criminal courts
· Federal – U. S. Attorney
· State – District Attorney, State’s Attorney, and other names
B. Functions: filing charges, trials, appeals
C. Involvement of prosecutor in case depends on seriousness of case, workload, and local custody
D. Friction may develop between police and prosecutor over what charges are filed and handling of case
E. ABA Rules of Professional Conduct for prosecutors
· refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;
· make reasonable efforts to assure that the accused has been advised of the right to an attorney and has been given reasonable opportunity to obtain one;
· do not seek a waiver of important pre-trial rights, such as the right to a preliminary hearing, from an accused who is not represented by an attorney;
· make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor
· refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making statements that the prosecutor would be prohibited from making 
· when a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an offense of which he/she was convicted, the prosecutor shall: 
· promptly disclose that evidence to an appropriate court or authority, and 
· if the conviction was obtained in the prosecutor’s jurisdiction, 
i. promptly disclose that evidence to the defendant unless a court authorizes delay, 
ii. undertake further investigation, or make reasonable efforts to cause an investigation, to determine whether the defendant was convicted of an offense that the defendant did not commit, and
iii. seek to remedy the conviction.
V. Role of the Defense Attorney
Learning Objective 4: Explain the roles of the prosecutor and defense
A. Sixth Amendment guarantees the right to counsel in criminal cases
· Indigents have the right to appointed counsel if they cannot afford one
· conviction should be reversed based on the incompetency of the attorney if the inadequacy affected the outcome of the case
B. ABA Model Rules of Professional Conduct for criminal defense attorney
· A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed cour5e of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law. 
· A lawyer shall not defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, but a lawyer for the defendant in a criminal proceeding, may nevertheless so defend the proceeding as to require that every element of the case be established.
· A lawyer shall not knowingly: 
· make a false statement of fact or law to a court or fail to correct a false statement of material fact or law previously made to the court by the lawyer; 
· fail to disclose to the court legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 
· offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the court. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, if that the lawyer reasonably believes is false.
· A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage in, or has engaged in, criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.
· A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter. 
VI. History and Development of Rules of Evidence  

Learning Objective 5: Specify the historical changes that have occurred in the way evidence is presented at trial.
A. Abuses during Middle Ages – Star Chamber, Inquisition
B. Early juries were selected from people who already had knowledge of case
C. 16th Century – no one with interest in case was allowed to testify – including plaintiff and defendant
D. Reforms resulted in very rigid rules of evidence that later were eased
VII. Sources of Evidence Law 
Learning Objective 6: Identify three sources of the law governing evidence. 
Learning Objective 7: Discuss the relationship between federal and state rules of evidence.
A. United States Constitution 
· Supreme law of the land but contains very little relating to evidence
· Supreme Court has used “selective incorporation” to decide which provisions of Bill of Rights apply to states
· Constitution is “living document” that adjusts to modern situations
· When there is no applicable provision of Constitution and Bill of Rights the states are free to enact their own rules
B. United States Supreme Court rules on two types of cases
· Constitutional issues – ruling applicable to federal government and all states
· Issues relating to federal statutes and federal courts – do not apply to states 
C. Federal Rules of Evidence
· Enacted in 1975 to provide rules of evidence for federal courts
· Some or all of the rules are followed by many states
D. State Rules of Evidence 
· States may enact their own evidence codes as long as they do not violate constitutional rights
· Some states copied Federal Rules of Evidence
· Some states have comprehensive Evidence Code
· In some states the rules applicable to evidence are scattered throughout other codes and case law 
E. Case Law 
· Decisions of state courts may establish rules of evidence
· No automatic feedback that changes statutes when court makes a decision, therefore it is important to stay abreast of both statutes and case law
VIII. How Legal Research Is Conducted 
Learning Objective 8: Describe what materials are used for legal research. 
Learning Objective 9: Look up a case if provided with the correct legal citation.
A. American Jurisprudence (Am. Jur.) and Corpus Juris Secundum (C.J.S.) are similar to encyclopedias
B. Treatises on specific topics, such as McCormick on Evidence
C. Legal newspapers, such as the New York Law Journal and the Los Angeles Daily Journal, provide news on courts and legislation
D. Legal digests and annotated codes give brief quotes from appellate cases
E. Case reporters. Example: Miranda v. Arizona, 384 U.S. 436, 16 L.Ed. 2d 694, 86 S.Ct. 1602 (1966).
· United States Reports, Volume 384, page 436
· Supreme Court Reports, Lawyers Edition, Second Series, volume 16, page 694
· Supreme Court Reporter, Volume 86, page 1602
F. On-line research. Examples:
· www.findlaw.com
· www.law.cornell.edu
· www.supremecourt.gov
G. Decisions of lower federal courts
· U. S. Court of Appeals: Federal Reporter (F.)
· U. S. District Courts: Federal Supplement (F.Supp.)
H. National Reporter System - Atlantic Reporter, Pacific Reporter, etc.
I. Computerized and on-line searchable databases
KEY TERMS
Beyond a reasonable doubt - Proof that precludes every reasonable hypothesis except that which the law requires for the case. In criminal cases, the accused’s guilt must be established “beyond a reasonable doubt,” which means that facts proven must, by virtue of their probative [tending to prove] force, establish guilt.
Burden of persuasion - While the prosecution has the burden of proof in criminal cases on almost all issues, the defense has the burden of persuasion. The defense does not have to prove that the defendant is innocent, but it must persuade the jury that the prosecution has not established the defendant’s guilt beyond a reasonable doubt. This can be done by discrediting prosecution witness and/or calling defense witnesses.

Burden of proof - Statutes and case law establish which side must prove specific elements of the case, i.e., has the burden of proof. In a criminal case, the prosecution must establish guilt “beyond a reasonable doubt.”
Case law - Case law is the collection of appellate court opinions. Lawyers and judges study case law in order to find opinions that are relevant to the current case. Based on stare decisis, these decisions are binding on lower courts until reversed, vacated, or overruled.

Evidence - Something (including testimony, documents, and tangible objects) that tends to prove or disprove the existence of an alleged fact. Evidence is the collective mass of things, especially testimony and exhibits, presented before the tribunal in a given dispute.
Federal Rules of Evidence - The Federal Rules of Evidence were enacted by the U.S. Congress to govern the admission of evidence in federal court. The Federal Rules of Evidence are a part of the United States Code. Several states have adopted them.

Judicial discretion - Judicial discretion means that the judge has the authority to consider the facts and make a ruling for a specific case. Examples: The Sixth Amendment gives the defense the right to cross-examine witnesses, but if the judge determines that the right is being abused he or she may limit cross-examination; when a judge sentences a criminal defendant, the judge usually has discretion in setting the length of the sentence, granting probation, etc.

Trier of the facts - The role of the trier of the facts is to evaluate the evidence and decide which facts have been sufficiently proven. In a jury trial, the jurors are the triers of the facts and the judge is the trier of the law. In a trial without a jury, the judge is both the trier of the facts and the trier of the law.
Trier of the law - The role of the trier of the law is to decide what law applies to a given case. This includes giving the jury instructions on the definitions of the crimes(s) charged, ruling on objections made at trial (such as hearsay), and deciding whether Miranda and search and seizure rules were correctly followed by the police. In a trial, the trier of the law is the judge.

REVIEW QUESTIONS
1. Define the general term evidence.
2. Explain the term burden of proof. Who has the burden of proof in a criminal case? What is the burden of persuasion?
3.
Define proof beyond a reasonable doubt. What must be proven beyond a reasonable doubt in a criminal trial?
4.
In a criminal trial, who is the trier of the law? who is the trier of fact? and what are their respective roles?

5.
Compare and contrast the roles of the prosecutor and defense attorney in a criminal trial.

6.
Describe how criminal trials have changed in the last 200 years.

7.
List three sources of law that govern evidence.

8.
What is the role of the U.S. Supreme Court in determining the rules of evidence for federal courts? for state courts?

9.
What is the role of the legislature in establishing the rules of evidence for a state? 
10.
Define judicial discretion and give 2 examples.
11. Explain how to find the opinion of the U.S. Supreme Court in Davis v. Washington 547 U.S. 813, 165 L.Ed. 2d 224, 126 S.Ct. 2266 (2006).

DISCUSSION QUESTIONS 
1. The history of the rules of evidence shows that various types of reforms have been attempted. Many times the reformers have gone too far and changes have been undertaken to make either improve trials or provide adequate safeguards for the accused. How would you characterize the current trial process? Do changes need to be made? If so, what reforms?

2. Not all countries have a federal system of government with separate federal and state courts. What would be the advantages of having one set of rules for the admission of evidence in both federal and state courts? What are the advantages of allowing each state to establish its own rules of evidence? Do your think it would be better to have one set of rules of evidence for all criminal trials in the United States? 
STUDENT ACTIVITIES – WRITING ASSIGNMENT 

Log on to the Internet and go to www.findlaw.com. Click on “Visit our professional site” at the top of the page. Click on “Newsletter.” Under the heading “Featured Titles,” click on “The Supreme Court Digest.” Then scroll down and click on “Subscribe to Free Newsletters.” Insert e-mail information as directed. This will result in e-mails being sent to you every time a new Supreme Court case is released. As case summaries arrive in your e-mail, keep track of all of them that might relate to this course. If you do not have e-mail, you should go to the www.findlaw.com website at least once a week and look for new cases.

Today’s assignment: Go to the www.findlaw.com home page and click on “Blogs.” Read an article that interests you and write a summary of it.
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